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THE STATE OF SOUTH CAROLINA
In The Supreme Court

In the Matter of
Donald V. Myers, Respondent.

Opinion No. 25647
Heard September 19, 2002 - Filed May 5, 2003

PRIVATE REPRIMAND

AND

LETTER OF CAUTION

Henry B. Richardson Jr. and Michael S. Pauley, both of Columbia, for
the Office of Disciplinary Counsel.

A Camden Lewis, of Lewis, Babcock & Hawkins, of Columbia, for
Respondent.

PER CURIAM: In this attorney disciplinary matter, the Panel of
the Commission on Lawyer Conduct recommended that Respondent
receive a public reprimand for violating Rule 5.1 of the Rules of
Professional Conduct (RPC), Rule 407, SCACR, finding that he had
failed to ensure that his Deputy Solicitor adhered to these Rules
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(hereinafter the Quattlebaum Matter). Further, the Panel recommended
that Respondent receive a letter of caution for permitting a member of
his “jury selection team” to attempt to contact a member of the jury
venire (hereinafter the Juror Matter).

I. THE QUATTLEBAUM MATTER

On Memorial Day, May 29, 1995, Robert Joseph “BJ”
Quattlebaum (“Quattlebaum”), a murder suspect, was brought to the
Lexington County Sheriff’s Department for questioning. John Earl
“Jack” Duncan (“Duncan”), Quattlebaum’s attorney, arrived at the
station shortly thereafter. The Sheriff’s Office summoned Deputy
Solicitor Frances Humphries (“Humphries”) to the station that evening
for the interview.

Their initial interviews with Quattlebaum convinced the officers
that a polygraph test would flush out some inconsistencies in his
statements, so they asked Quattlebaum to take a polygraph test, and he
consented. David Grice (“Grice”), the polygraph operator for the
Lexington County Sheriff’s Department, conducted a two-hour
interview of Quattlebaum in the polygraph room, a small room
equipped with a video surveillance camera. Grice left the room giving
Quattlebaum time to “stew” over his responses and returned to his
office, where he monitored and recorded what occurred in the
polygraph room through a television monitor and a VCR machine.

Deputy Scott Frier (“Frier”) was in Grice’s office when Grice
returned. Both men looked at the monitor and saw that Jack Duncan
had entered the polygraph room and began having a conversation with
his client. The VCR had ejected the videotape that was inside it, so
Grice pushed the tape back into the machine and pushed the record
button. Duncan and Quattlebaum were unaware that Grice was
recording their conversation.

Grice and Frier then summoned Deputy Solicitor Humphries,
lead investigator Edward Hite (“Hite”), and Lieutenant “Bucky”

14



Phillips to the office to witness the events that were unfolding in the
polygraph room. The officers arrived first and saw and heard the
privileged conversation between Quattlebaum and Duncan. When
Humphries arrived shortly thereafter, he saw the monitor, heard the
conversation, and the officers told him “two words”' to describe what
the suspect had uttered to his lawyer. Humphries told the officers to
turn the monitor off and left the room. As he departed, Humphries was
asked if he thought the conversation could be used as evidence against
Quattlebaum and responded, “not unless the Supreme Court has ruled
differently over the last twenty-four hours.” Grice originally intended
to return to the polygraph room to continue the polygraph examination,
but the plan changed when the officers arrested Quattlebaum shortly
after Duncan left the polygraph room.

Respondent Donald V. Myers is the Solicitor for the Eleventh
Judicial Circuit. He has served with distinction for 26 years and has
never previously been disciplined for any lawyer misconduct. Around
a week later, Humphries reported to his superior, Solicitor Myers, what
transpired the night of May 29. Respondent Myers learned that the
group overheard a confidential conversation between Duncan and
Quattlebaum and that the suspect uttered “two words” relating to the
substance of the conversation, which dramatically enhanced the import
of the dialogue. Humphries informed the Respondent that he told the
officers to turn off the monitor, and Respondent stated that Humphries
had responded appropriately to the scenario. As of this meeting, no
evidence shows that Respondent Myers knew that the conversation was
recorded, and there is conflicting evidence as to whether Humphries
knew that Grice was recording the conversation.” Respondent did not
instruct Humphries, his Deputy Solicitor, that he should inform the

'In deference to the fact that Quattlebaum is awaiting retrial, “two
words” is the way that the record describes the overheard statement
Quattlebaum made to his attorney.

2 Grice testified that after Humphries told the officers to turn off the
tape, Grice asked Humphries what he should do with the tape.
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defense that he and the officers eavesdropped on a privileged
conversation of significant substance. Grice placed the tape in the safe
in his office.

On June 2, 1995, Detective Hite submitted his eleven-page
Investigative Report about the murder for which Quattlebaum was
charged. The highly detailed report failed to include an account of the
eavesdropped confidential conversation, nor did the report disclose that
the conversation was recorded on videotape. Respondent Myers
testified that the report should have included those facts, which is how
the defense would have discovered that the conversation was
overheard. Humphries reviewed the report after Hite finished it and
made no comment about the lack of disclosure. The Solicitor’s office
made no effort to disclose to the defense the fact that Humphries and
the officers had heard and taped the confidential eavesdropped
conversation. The defense did not discover the fact that the
conversation was eavesdropped or the existence of the tape for another
twenty-seven months, until just three months before the scheduled
commencement of the Quattlebaum trial.

As of around March 1996, Humphries had discussed the potential
existence of a tape recording of the Duncan/Quattlebaum conversation
with Detective Hite, who would frequently ask Humphries what he
should do with the tape. Eventually, Humphries reported a “rumor” of
the tape’s existence to Respondent Myers. The two discussed whether
the tape was discoverable, and Respondent Myers stated that if there
was a tape, Humphries should give it to the defense.” Despite the
frequent conversations with Detective Hite and Respondent’s mandate
to hand it over to the defense, Humphries made no specific request for
the tape to the Sheriff’s Department.

3 Hite testified that when he would mention the tape to Humphries, he
never said there was a “rumor” of the tape. He would only ask
Humphries for instructions as to what to do with the tape.
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On June 30, 1997, Quattlebaum’s new attorney, Katherine Evatt
(“Evatt”), sent Humphries a discovery request that included a specific
demand for “copies of all videotape or audiotape of any interviews with
the Defendant.” Evatt made the request for audio or video recordings
merely as a “catchall” request. She had no reason to believe that the
videotape existed. Humphries discussed the discoverability of the tape
again with Respondent, and was again instructed to hand over the tape
to the defense. Humphries then informed Detective Hite to make a
copy of the tape. Hite immediately asked Grice to make a copy, and
the copy was delivered to Humphries.* Humphries delivered the tape
to defense counsel Kathy Evatt on August 8, 1997.

The Quattlebaum matter eventually went to trial in the Eleventh
Circuit. Quattlebaum’s attorneys moved for the recusal of Humphries
and the Eleventh Circuit Solicitor’s Office as prosecutors because of
the surreptitious intrusion upon the confidential conversation between
Quattlebaum and Duncan. The trial judge denied the defense’s motion,
and Quattlebaum was ultimately convicted and given a death sentence.
On appeal, the South Carolina Supreme Court overturned
Quattlebaum’s convictions and sentence because we found that the
Eleventh Circuit Solicitor’s Office had committed deliberate
prosecutorial misconduct, which deprived Quattlebaum of his Sixth
Amendment right to counsel.”

Panel Finding

The Commission on Lawyer Conduct dismissed the charge that
Respondent violated Rule 5.1(c) of the Rules of Professional Conduct
(RPC), Rule 407, SCACR, finding that he never secreted from the
defense the existence of the videotape or the fact that Humphries and
the officers overheard the Quattlebaum-Duncan conversation.
However, the Panel held that Respondent violated RPC 5.1(b), Rule

“* Hite testified that it might have taken only one day to deliver the tape
to Humphries after Humphries requested it.

sState v. Quattlebaum, 338 S.C. 441, 527 S.E.2d 105 (2000).
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407, SCACR, because as a supervising attorney, he should have
ensured that Humphries disclosed the tape’s existence or the occurrence
of the eavesdropped confidential conversation. Accordingly, the Panel
recommended a penalty of public reprimand. Respondent has taken
exception to the Panel’s finding that he violated RPC 5.1(b).

Law/Analysis

In an attorney disciplinary proceeding, this Court gives great
deference to the recommendation of the Panel of the Commission on
Lawyer Conduct. [In re Diggs 344 S.C 397, 544 S.E.2d 628 (2001).
However, the Court may exercise de novo review of the Panel’s
findings of fact and conclusions of law. [Id. Furthermore, the State
must prove that the attorney violated a rule of Professional
Responsibility by clear and convincing evidence. /d.

We find the Panel correctly held that the State proved by clear
and convincing evidence that Respondent violated RPC 5.1(b), which
provides: “A lawyer having direct supervisory authority over another
lawyer shall make reasonable efforts to ensure that the other lawyer
conforms to the Rules of Professional Conduct.” In order to establish
that Respondent violated RPC 5.1(b), the state must prove that (1)
Respondent held “direct supervisory authority” over Humphries; (2)
Humphries failed to adhere to the Rules of Professional Conduct; and
(3) Respondent failed to “make reasonable efforts” to ensure that
Humphries adhered to the Rules of Professional Conduct. In re
Anonymous Member of the South Carolina Bar, 346 S.C. 177, 184-185,
552 S.E.2d 10 (2001).

Respondent, as Solicitor, held supervisory authority over his
Deputy Solicitor, Humphries. Further, the Panel of the Commission of
Lawyer Conduct found that Humphries violated the Rules of
Professional Responsibility.® In assessing whether Respondent made

‘The Panel found that Humphries violated the rules when he: (1) Failed
to immediately notify Jack Duncan that the police and Humphries had

overheard his privileged conversation with Quattlebaum; (2) Failed to
18



reasonable efforts to ensure Humphries was complying with the Rules,
this Court must consider the Comments to RPC 5.1:

The measures required to fulfill the responsibility
prescribed in paragraphs (a) and (b) can depend on the
firm’s structure and the nature of its practice. In a small
firm, informal supervision and occasional admonition
ordinarily might be sufficient. In a large firm, or in
practice situations in which intensely difficult ethical
problems frequently arise, more elaborate procedures may
be necessary.’

We hold that the Panel correctly concluded that the Eleventh Circuit
Solicitor’s Office is a law office where complex ethical questions arise,
which necessitate a more elaborate system to ensure that the attorneys
in the Solicitor’s Office comply with the Rules. Respondent’s
supervisory system failed because the defense knew nothing of either
the eavesdropped conversation between Duncan and Quattlebaum or
that it had been videotaped for over two years.

The Eavesdropped Conversation

Respondent learned of the surreptitious intrusion upon the
Duncan/Quattlebaum conversation approximately one week after it
occurred. At that time, respondent told the Deputy Solicitor that he had
appropriately directed the officers to turn off the monitor, but
Respondent did not instruct the Deputy Solicitor to inform the defense
of the eavesdropped conversation and the “two words” that
Quattlebaum uttered. Respondent failed again to order his Deputy

ensure that the Hite Investigative Report disclosed the interception of
the Duncan/Quattlebaum conversation; (3) Failed to immediately
investigate whether a videotape of the Duncan/Quattlebaum
conversation existed.

7Comments to RPC 5.1(emphasis added).
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Solicitor to communicate the fact of the overheard conversation to the
defense when Humphries brought up the “rumor” of the videotape
some ten months later in March 1996.° In fact, the only reason why the
defense discovered that the Duncan/Quattlebaum dialogue was
overheard was because on June 30, 1997, defense counsel Evatt made a
discovery motion, which included a request for any video or audiotape
of the defendant. Only then, when Humphries responded to the request
on August 1, 1997, by stating that the defense would receive “[a] copy
of a videotape containing statements made by the Defendant” did the
defense have any notion that Humphries and the Lexington County
officers had intruded on the Duncan/Quattlebaum attorney-client
conversation.

Respondent testified that he assumed that Detective Hite’s
Investigative Report would have revealed the existence and nature of
the eavesdropped conversation. As discussed, the Report contained no
account of the incident, and Humphries knew the detail was left out
because he reviewed the document before he gave it to the defense.
Respondent’s supervisory system failed because he assumed that
Detective Hite, an officer from another government agency (the
Lexington County Sheriff’s Office) would inform the defense through
an Investigative Report about the eavesdropped conversation.
Respondent’s supervisory system also failed because he did not ensure
that Humphries himself communicated to the defense about the
overheard dialogue. Accordingly, Respondent failed in his supervisory
capacity to ensure the defense promptly learned of the eavesdropped
conversation and thus violated RPC 5.1(b).

The Videotape Recording

While we find Respondent’s failure to ensure that the defense
learned of the eavesdropped conversation supports a finding that
Respondent has violated RPC 5.1(b), we do not believe that his
handling of the videotape violated the Rules of Professional Conduct.

*He did, however, instruct Humphries to turn over the tape if it existed.
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First, no evidence points to Respondent having any knowledge of the
tape’s existence until Humphries gave it to the defense on August 8,
1997. While a lack of knowledge is not a complete defense to a
violation of Respondent’s duty to supervise, Respondent sufficiently
stated his office’s policy when Humphries brought up the videotape
“rumor” in March 1996: “If there is a tape, give it to the defense.” (R.p.
510). Respondent’s clear articulation of what to do with the tape
constitutes sufficient “reasonable efforts” by Respondent to ensure that
Humphries complied with the Rules.

In our opinion, however, the Panel incorrectly held that
Respondent did not violate RPC 5.1(c). Rule 5.1(c) states:

(c) A lawyer shall be responsible for another lawyer’s
violation of the Rules of Professional Conduct if:

(1) The lawyer orders or, with knowledge of the specific
conduct, ratifies the conduct involved; or

(2) The lawyer is a partner in the law firm in which the
other lawyer practices, or has direct supervisory
authority over the other lawyer, and knows of the
conduct at a time when its consequences can be
avoided or mitigated but fails to take reasonable
remedial action."’

Respondent knew that Humphries and the officers eavesdropped
on the privileged conversation within one week after it occurred, while
the defense did not know of the intrusion into the Quattlebaum-Duncan
dialogue until twenty-seven months later. Respondent should have
made sure that Humphries informed the defense immediately, or he
could have called defense counsel himself. Immediate notification

*In re Anonymous, 346 S.C. 177, 552 S.E.2d 10.

“Rule 407, SCACR, Rules of Professional Conduct, Rule 5.1(c).
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would have given Quattlebaum twenty-seven more months to protect
his rights'' and would have avoided the necessity of this Court’s
finding of deliberate prosecutorial misconduct and breach of
Quatttlebaum’s Sixth Amendment right to counsel.'””  Because
Respondent failed to immediately inform the defense himself or
through Humphries, his Deputy Solicitor, we find that he violated RPC
5.1(c).

For the violation of both RPC 5.1(b) and RPC 5.1(c¢) in failing to
properly supervise Humphries to ensure that the fact of the
eavesdropping was reported to Quattlebaum’s defense counsel, we

sanction Respondent with a Private Reprimand. See In re Anonymous,
346 S.C. 177,552 S.E.2d 10 (2001).

We hold a solicitor in this state to the highest ethical standards,
for his actions determine a criminal’s fate. We understand that the
pressures of the position, as well as imperfect communication
procedures with the county sheriff’s office, may impede the solicitor in
exercising his supervisory authority, but no excuse can justify actions
which prejudice the defendant in a capital case.

A solicitor must implement and manage a system that enables
him to appropriately supervise his deputies so that when he discovers

1 After Humphries’ first meeting with Respondent, Respondent knew of
the “two words” that Quattlebaum uttered during his conversation with
Duncan. Respondent’s knowledge of this severe intrusion into the
attorney-client conversation, coupled with his failure to make sure the
defense knew about it, is the only reason why he should be sanctioned.
Further, a strong presumption exists that the officers arrested
Quattlebaum shortly after they heard the conversation due to what
Quattlebaum said to Duncan. Consequently, the defense had to wait
over two years to even pursue its constitutional defenses, such as the
“fruit of the poisonous tree” doctrine.

2Quattlebaum, 338 S.C. 441, 527 S.E.2d 105.
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that they may be violating a Rule of Professional Conduct, he can
immediately ameliorate any prejudicial effect that the violation may
have on the defense.

RPC 5.1 (a) and Government Agency

Respondent argues that RPC 5.1(a) only applies to a private law
firm. We disagree. RPC 5.1(a) states: “A partner in a law firm shall
make reasonable efforts to ensure that the firm has in effect measures
giving reasonable assurance that all lawyers in the firm conform to the
Rules of Professional Conduct.” RPC 5.1(a).

We agree with the Comments to RPC 5.1, which clearly state that
RPC 5.1(a) applies to government agencies, as well as law firms."

II. THE JUROR MATTER

The Eleventh Circuit Solicitor’s Office tried the death penalty
case of Robert “Bo” Southerland (“Southerland”) in March of 1992.
On the night before striking the jury, Respondent assembled his “jury
selection team,” as was customary before a murder trial. The group of
officers and Respondent met in Respondent’s conference room to
review the names on the jury venire to determine which jurors the
prosecution would strike in the next day’s voir dire. The group
immediately singled out Richard Otto Cannon as the first potential
juror that Respondent should strike. Respondent was familiar with
many Cannons who were criminals in his district and did not want him
as a juror for a capital case.

“Paragraphs (a) and (b) refer to lawyers who have supervisory
authority over the professional work of a firm or legal department of a
government agency. This includes members of a partnership and the
shareholders in a law firm organized as a professional corporation;
lawyers having supervisory authority in the law department of an
enterprise or a government agency...” Comments to RPC 5.1

(emphasis added).
23



The group also noticed two different addresses on Cannon’s Juror
Questionnaire with only one phone number. In order to discern if
Cannon lived at the address on the Questionnaire, an officer at the other
end of the table from Respondent picked up the phone, dialed the
number, announced that he represented law enforcement, and asked
whether Richard Otto Cannon lived at the specified address. The
person who answered the phone stated that Cannon did not live at that
address.

Panel Finding

The Panel concluded that Respondent violated RPC 8.4 of the
Rules of ProfessionalConduct (RPC), Rule 407, SCACR, when he
impliedly permitted a member of his “jury selection team” to telephone
a potential juror and recommended a letter of caution. Respondent has
taken exception to the Panel’s finding of an RPC 8.4 violation.

Law/Analysis

Rule 3.5(b) of the Rules of ProfessionalConduct (RPC), Rule
407, SCACR, forbids a lawyer from communicating ex parte with a
member of the jury venire. RPC 8.4 forbids a lawyer from violating the
Rules of Professional Conduct through the acts of another. RPC 3.5(b)
was violated when a member of Respondent’s “jury selection team”
dialed the number of Richard Otto Cannon, a member of the jury
venire, while the group was meeting in Respondent’s conference room
on the eve of jury selection for the Southerland murder trial. Although
the team member did not call Cannon at Respondent’s direction,
Respondent failed to stop him from making the call. Just as this Court
“looks with disfavor upon officers of the court approaching jurors after
a verdict has been written,”'*it also should not condone pre-trial contact
with a member of a jury venire. Since Respondent allowed a member

“In re Delgado, 279 S.C. 293, 306 S.E.2d 591 (1983).
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of the “jury selection team” to contact Mr. Cannon, he violated RPC
8.4(b).

This court has issued a public reprimand to an attorney who
approached jurors after his trial was over but while the jurors remained
on the venire."” But since Respondent did not actively attempt to
communicate with prospective juror Cannon, and since the state
presented no other evidence of juror contact by Respondent or any
member of his “team,” we find a letter of caution is appropriate.

III. COSTS OF THE PROCEEDINGS

Rule 7(b)(8), of the Rules for Lawyer Disciplinary Enforcement,
(RLDE), Rule 413, SCACR, states that an attorney who violates the
Rules of Professional Responsibility may be responsible for the costs
and fees of the disciplinary proceedings. Further, Rule 27(e)(3) of the
Rules for Lawyer Disciplinary Enforcement, (RLDE), Rule 413,
SCACR, states that, “[t]he Supreme Court may assess costs against the
respondent if it finds the respondent has committed misconduct.” The
state argues that the Panel erred in not addressing the cost issue and
asks the Court to assess costs upon the parties in its discretion. We find
that Respondent is responsible for the costs of these proceedings.

IV. CONCLUSION

Respondent failed to adequately supervise his Deputy Solicitor
Fran Humphries in the wake of the bizarre events that took place on
May 29, 1995. Since Respondent did nothing in his supervisory
capacity to ensure that his office disclosed that a privileged attorney-
client conversation was overheard, he violated RPC 5.1(b) and RPC
5.1(c) of the Rules of Professional Responsibility.

This Court must now determine what sanction is appropriate. We
are aware that any disciplinary sanction we impose in this matter will

5In re Smith, 338 S.C. 465, 527 S.E.2d 758 (2000).
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be made public because of the procedural posture of this case. Under
our current Rules for Lawyer Disciplinary Enforcement (RLDE), thirty
days after the answer has been filed or the time to answer has expired
in a misconduct case, the record and all subsequent proceedings are
made public no matter what the ultimate disposition may be. Rule
12(b), RLDE. It would, therefore, be a simple expedient to agree with
the panel and impose a public reprimand. We do not believe that
would be fair to Solicitor Myers, because it would treat him differently
from the way we treated the civil lawyer in In re Anonymous.

In this case, we have not found that Solicitor Myers engaged in
any direct misconduct. He is being disciplined because he did not
exercise the appropriate supervisory control over his Deputy Solicitor,
Fran Humphries. Similarly, in In re Anonymous, we disciplined a civil
lawyer, partner in a law firm, for his failure to ensure that his
subordinate lawyers turned over discovery material to opposing counsel
in a serious products liability case. There, we imposed a private
reprimand. We found the conduct to be a serious breach of the
lawyer’s duty to supervise as we do here. We imposed private
discipline because it was the first time we as a court had given direction
in this area.

South Carolina has had since 1990 a stronger “duty to supervise”
rule than many states. This is the first case in which we have made it
clear that this “duty to supervise” also applies to public attorneys and to
Solicitor’s offices. The Respondent has had no other disciplinary
matters in his 31 years of practice. All these factors influence the level
of discipline we impose for this violation.

The vast majority of the misconduct relating to the failure to
supervise was committed before the Rules of Lawyer Disciplinary
Enforcement became effective on January 1, 1997. Under the former
Rule on Disciplinary Procedure, the appropriate sanction would have
been a private reprimand, and we find that is the appropriate sanction in
this case. While, as discussed above, the private nature of the
reprimand cannot be maintained under our current procedure, a private
reprimand still has significance since it is not reported to the American

26



Bar Association’s National Discipline Data Bank and indicates our
belief that the misconduct warrants less than a public reprimand.
Accordingly, we impose a private reprimand under Paragraph 7A(5) of
the former Rule on Disciplinary Enforcement."

Additionally, we also hold that Respondent violated RPC 8.4
when he permitted a member of his “jury selection team” to attempt to
contact a member of the jury venire. We issue a letter of caution for
this violation.

TOAL, C.J., MOORE, WALLER, BURNETT, JJ., and
Acting Justice Edward B. Cottingham, concur.

'® Under Rule 7(b)(10), RLDE, this Court may impose any sanction or
requirement that it determines is appropriate. Therefore, this Court is

not limited to the sanctions listed in Rule 7.
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FACTUAL / PROCEDURAL BACKGROUND

Respondent, South Carolina Public Service Authority (“Santee
Cooper”), was established in 1934 to develop the Congaree, Cooper, and
Santee Rivers as a public utility.' Santee Cooper acquired 210,000 acres for
this purpose, and flooded approximately 170,000 to form Lakes Marion and
Moultrie. Under its license from the Federal Power Commission (“FPC”),
Santee Cooper was required to maintain ownership of all land located within
its project boundaries. As demand for recreational property increased, Santee
Cooper began developing residential subdivisions on project land around the
lake, making lots available for long-term lease to individuals.

In 1962, Santee Cooper’s Board of Directors adopted a resolution that
it would not sell any land in the leasing program. Some time later, Santee
Cooper published a Land Policies and Procedures booklet in which it
declared its policy on land sales. The booklet stated, “Santee Cooper does
not, as a general rule, sell any property. The sale of property is only
considered in cases where the property is declared surplus and such sale has
no adverse affect on Santee Cooper, the community, or the public.”

In 1979, the Federal Energy Regulatory Commission (“FERC”), the
successor to the FPC, redefined Santee Cooper’s project boundaries,
removing most of the leased lots from the project boundaries as surplus.’
Santee Cooper continued to lease lots after 1979, and by 1994, Santee Cooper
was administering 2,931 fixed-term residential leases. The rents on these
leases ranged from $75 to $300 annually and ran for terms of 40 to 50 years.
Although the leases ran for lengthy fixed terms, either party could terminate
the lease, with or without cause, by giving 90 days notice.

Many lessees made improvements on their leased lots, and the leases
specifically addressed improvements to the property. The leases generally

"'S.C. Code Ann. §§ 58-31-10 et seq.

> The FERC’s changes relieved 2,533 parcels of leased property from the

original “no sale” prohibition.
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stated, “[u]pon any termination of this lease other than by the Lessor under
the [90 day notice provision], any buildings and improvements remaining
upon the property shall become the property of the Lessor.” The lease
agreements continued to operate on this basis into the 1990’s.

In March 1993, Santee Cooper sent a letter to the lessees notifying
them that it was considering selling the leased lots to the lessees. In July of
1994, Santee Cooper sent a survey to the lessees to gauge their interest in
buying their lots. In both letters, Santee Cooper stated that any decision to
place leased property for sale would not have any affect on current lease
contracts, and that leases would not be revoked if Santee Cooper decided to
offer the lots for sale to the lessees. According to Santee Cooper officials,
the overwhelming majority of lessees (78%) indicated that they would be
interested in buying the lots they were leasing.

In January of 1995, Santee Cooper’s Board authorized the initiation of
a sales program, giving leaseholders an opportunity to buy their lots.> The
Resolution established that Santee Cooper would hire qualified appraisal
firms to establish “fair market value” for the lots, and would give a leasehold
value credit of 15% if the lot were purchased within two years from the initial
offering and a value credit of 10% if purchased within three to five years of
the initial offering. Additionally, the Resolution offered those lessees who
chose not to purchase their lots an option to renew for 10 years after the
expiration of their leases if their lease did not so provide.

Santee Cooper notified its lessees of its intention to initiate this sales
program and of the terms of sale encompassed in the Resolution. The letter
estimated that surveys and appraisals of all the lots would be completed and
the lots available for sale within 12 to 18 months. In closing, the letter
assured the lessees that they were under “absolutely no obligation to purchase
the lot and that [they] may continue with their lease agreement[s] through
their expiration and any extensions as outlined [in the letter].”

> Leased lots were not offered for sale to the public.
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Santee Cooper appraised the lots to determine their fee simple value in
an unimproved condition. Each lot was appraised at least two times and the
offered price was the average of the two appraisals, less the discounts for
early purchase outlined in the letter to the lessees. After all lots were
surveyed and appraised, Santee Cooper held public meetings to outline the
appraisals and the discounts available. Santee Cooper also explained that
upon purchase, Santee Cooper and the leaseholder would sign a mutual
cancellation of the lease, after which the purchaser would receive fee simple
title to the property.

In response to Santee Cooper’s program, many lessees organized to
complain about the appraisal methods employed by Santee Cooper’s
appraisers. They formed the Santee Cooper Owners and Leaseholders
Association (“SCOLA”) and held meetings to discuss their dissatisfaction
regarding the appraisal methods. Whether they were satisfied or dissatisfied
with the offered price, many lessees purchased their lots, including most of
the named plaintiffs in this suit.

Appellants filed their complaint in January of 1998." Appellants
moved for class certification in July 1998, and their motion was denied in
February 1999. Appellants filed a motion to alter or amend the order denying
class certification. Several months later, three more leaseholders (“Intervenor
Appellants”) filed a motion to intervene. The judge granted the motion to
intervene and then denied the motion to alter the order denying class
certification. In April 1999, Santee Cooper filed a motion for summary
judgment on all causes of action. Appellants filed a motion for partial
summary judgment. In May 2001, the circuit court granted summary
judgment in favor of Santee Cooper.

Ten people filed the original and amended complaints: Dennis Sauner,
Cliff Derreth, Joanne Derreth, Timothy McClelland, Robert Brown, III,
Darlene Hesseltine, Robert Hodge, Barney Atkinson, Richard Huggins, and
Anne Weeks Huggins. All of the Appellants except Robert Hodge have
purchased their lots. Appellant Hodge continues to lease; his lease will
expire in 2025.
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Appellants raise the following issues on appeal:’

L. Did the trial court err in finding that no genuine issues of material
fact exist to support the essential elements of Appellants’ causes
of action for breach of contract, negligent misrepresentation, and
unjust enrichment?

[I. Did the trial court err in failing to terminate Intervenor
Appellants’ permissive intervention?

III. Did the trial court err in denying Appellants’ motion for class
certification?

IV. Did the trial court err in finding that Appellants’ claim for
negligent misrepresentation is barred by the South Carolina Tort
Claims Act?

LAW /ANALYSIS
I. Genuine Issue of Material Fact

Appellants argue that the trial court erred in finding no genuine issues
of material fact exist to support their causes of action for breach of contract,
negligent misrepresentation, and unjust enrichment. We disagree.

Summary judgment is appropriate when there is no genuine issue of
material fact such that the moving party must prevail as a matter of law. Rule
56(c), SCRCP. To determine if any genuine issues of fact exist, the evidence
and all reasonable inferences must be viewed in the light most favorable to
the non-moving party. Summer v. Carpenter, 328 S.C. 36, 492 S.E.2d 55

> Before summary judgment was granted, Appellants abandoned several
causes of action raised in their complaint. The remaining causes of action
were breach of contract, negligent misrepresentation, unjust enrichment, and
equitable estoppel. Appellants have not appealed the equitable estoppel

1ssue.
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(1997). Upon review of the trial court’s grant of summary judgment, the
appellate court applies the same standard applied by the trial court pursuant
to Rule 56(c), SCRCP. George v. Fabri, 345 S.C. 440, 548 S.E.2d 868
(2001).

A. Breach of Contract

Appellants argue that the Santee Cooper Board’s 1995 Resolution
along with the letter sent by Santee Cooper to its leaseholders notifying them
of the decision to sell the leased lots, constituted a unilateral modification of
their contract (lease agreement) with Santee Cooper. We disagree.

At the summary judgment hearing, Appellants asserted that the Board’s
Resolution and letter to the leaseholders unilaterally modified their contracts,
but the trial court appears to have applied the analysis for bilateral
modification, not unilateral modification. On appeal, Appellants insist that
the Resolution and letter constitute a unilateral modification, comparable to
an employer’s unilateral modification of its employee’s contract of
employment. Appellants claim that Santee Cooper unilaterally modified the
provisions of the lease agreements by (1) giving ten year extensions to those
lessees who did not have that option written into their leases, (2) removing
Santee Cooper’s 90 day cancellation authority, and (3) giving each
leaseholder the option to purchase the property at fair market value.
Appellants then contend that Santee Cooper breached the modified lease
agreements by failing to offer to sell the lots at fair market value. In order to
represent fair market value, Appellants insist that the appraisals should have
included the value of the leasehold interests.

Appellants cited this Court’s decision in Fleming v. Borden, Inc., 316
S.C. 452, 450 S.E.2d 589 (1994), in support of their unilateral modification
argument.  In Fleming, this Court considered whether an employer could
unilaterally modify a unilateral contract created by the employee handbook.
Id. Ultimately, the Court held that employers could unilaterally modify such
contracts by amending the employee handbook as long as the employee had
actual notice of the change. Id. The Court noted, however, that “the
promisor does not enjoy the unfettered right to modify or terminate a
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unilateral contract prior to completion.” Id. at 461, 450 S.E.2d at 594.
Essentially, the Court made a policy exception from this general rule in the
employer/employee context to allow employers “a mechanism . . . to alter the
employee handbook to meet the changing needs of [both parties].” Id. at 462,
450 S.E.2d at 595.

Appellants’ reliance on Fleming’s analysis is flawed. The original
lease agreements between the Appellants and Santee Cooper are bilateral
contracts, not unilateral contracts. A unilateral contract occurs when there is
only one promisor and the other party accepts, not by mutual promise, but by
actual performance. See International Shoe Co. v. Herndon, 135 S.C. 138,
133 S.E. 202 (1926). A bilateral contract, on the other hand, exists when
both parties exchange mutual promises. Id. Here, the lease agreements are
clearly bilateral: Santee Cooper promised to lease specified property to the
Appellants and, in return, the Appellants promised to pay a certain amount of
rent per year.

We cannot find anything in Fleming or elsewhere that allows a party to
alter the terms of a bilateral contract by unilateral modification. It is well
established that “[a] written contract may be modified by a subsequent
agreement of the parties, provided the subsequent agreement contains all the
requisites of a valid contract.” Florence City-County Airport Comm’n v. Air
Terminal Parking Co., 283 S.C. 337, 341, 322 S.E.2d 471, 473 (Ct. App.
1984). The necessary elements of a contract are an offer, acceptance, and
valuable consideration. A valid offer “identifies the bargained for exchange
and creates a power of acceptance in the offeree.” Carolina Amusement Co.
v. Connecticut Nat’l Life Ins. Co., 313 S.C. 215, 437 S.E.2d 122 (Ct. App.
1993).

The Board’s Resolution and letter to the leaseholders did not identify
the bargained for exchange (the sale price) or make acceptance an option.
The letter simply explained that all lots would be resurveyed and appraised
over the next 12 to 18 months. Notification that the Board had authorized
Santee Cooper to sell the lots, and that Santee Cooper would begin the
process of survey and appraisal for future sale, does not constitute an offer.
As such, the Appellants’ claim fails.
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Furthermore, as a practical matter, the Board’s Resolution and letter to
the leaseholders do not modify the terms of the Appellants’ lease agreements.
Both the Resolution and the letter state explicitly that the terms of the
existing lease agreements will be honored. All of the Appellants had the
option to continue leasing until the leases expire at which point Santee
Cooper agreed to renew the leases for an additional 10 years. Although the
leaseholders may have expected that they would be able to renew and extend
their leases into perpetuity, their lease agreements did not so provide. All of
the lease agreements were made for definite terms, and each allowed for
cancellation with 90 days notice, by either party, with or without cause.
Therefore, we hold there is no genuine issue of material fact to support
Appellants breach of contract claim.

B. Negligent Misrepresentation

Appellants contend that Santee Cooper made two separate negligent
misrepresentations to them: (1) that Santee Cooper negligently
misrepresented that the appraisals would establish fair market value for the
lots, and (2) that Santee Cooper negligently misrepresented the truth when it
told leaseholders prior to the Board’s Resolution that it would not sell the
lots. Appellants’ brief fails to analyze the elements of this cause of action or
apprise the Court of how the facts of their case satisfy the elements of
negligent misrepresentation. They simply assert that the representations by
Santee Cooper are “negligent misrepresentations” and argue that the trial
court erred in finding there was no genuine issue of material fact to support
their cause of action. We disagree.

To establish liability for negligent misrepresentation, the plaintiff must
show “(1) the defendant made a false representation to the plaintiff; (2) the
defendant had a pecuniary interest in making the representation; (3) the
defendant owed a duty of care to see that he communicated truthful
information to the plaintiff; (4) the defendant breached that duty by failing to
exercise due care; (5) the plaintiff justifiably relied on the representation; and
(6) the plaintiff suffered a pecuniary loss as the proximate result of his
reliance upon the representation.” AMA Management Corp. v. Strasburger,
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309 S.C. 213, 420 S.E.2d 868 (Ct. App. 1992). “Evidence of a mere broken
promise is not sufficient to prove negligent misrepresentation.” Winburn v.
Insurance Co. of North America, 287 S.C. 435, 443, 339 S.E.2d 142, 147 (Ct.
App. 1985).

Appellants have not satisfied the elements of negligent
misrepresentation. First, Santee Cooper’s statement that it would “engage
qualified appraisal firms to establish fair market value for each lot” has not
been proven false. Appellants do not dispute that Santee Cooper engaged
qualified appraisal firms, they simply disagree with the appraisal
methodology employed by those firms. Santee Cooper’s appraisers did not
consider the value of the leasehold interests in their calculation of fair market
value because Santee Cooper told them that the lots would be offered for sale
only to the leaseholders. Santee Cooper and its experts contend it did
establish fair market value for the lots and that the value of Appellants’
leasehold interests were properly excluded from the appraisals based on the
following rationale:°

(1) Santee Cooper offered the lessees a choice; they could
continue to lease or cancel their leases and purchase their lots.
In other words, they were free to accept or reject the offer.

(2) The leases contained cancellation clauses that allowed the
lessee and the lessor to cancel the leases on 90 days notice.
Therefore, the leases were never true long-term leases.

(3) The tenant was offered an opportunity to purchase the land in
fee and cancel the lease; it was not required to do so.

Appellants’ expert, Robert Jaeger, also submitted an affidavit. He
asserts the proper methodology is the “discounted cash flow analysis.”
Although only a small portion of Mr. Jaeger’s deposition was included in the

° Douglas Brown and Thomas Hartnett submitted affidavits attesting to the
validity of Santee Cooper’s appraisal methodology. Both are certified real
estate appraisers with extensive experience. Mr. Brown holds the MAI
designation (the highest given by the Appraisal Institute) and is a past

president of the Appraisal Institute.
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record, it appears that Mr. Jaeger’s opinion depends on the lease continuing
to the end of its term. Mr. Jaeger was asked, “Does all of Paragraph 6
assume that the lease continues in place and runs to its term?” Mr. Jaeger
answered, “It does.” Santee Cooper argues that Mr. Jaeger conceded that his
opinion depended on the lease not running to term. Appellants have done
nothing to contradict Santee Cooper’s assertion that Mr. Jaeger conceded this
point. Similarly, Appellants have not disputed the fact that none of the
purchased leases would continue to term because the parties executed a
mutual cancellation of the lease upon purchase.

Regardless, Santee Cooper’s statement that it would establish fair
market value for the lots is a statement about the future. The appraisals had
not been conducted at the time it made the statement. As such, it is not
actionable as a misrepresentation. To be actionable, “the representation must
relate to a present or pre-existing fact and be false when made.” Koontz v.
Thomas, 333 S.C. 702, 713, 511 S.E.2d 407, 413 (Ct. App. 1999).
Representations based on statements as to future events or unfulfilled
promises are not usually actionable. /d.

This rule applies with equal force to bar Appellants’ claim that
statements made by Santee Cooper to the leaseholders that it would not or
could not sell the leased lots were false prior to 1995. Santee Cooper was not
authorized to sell the land by its Board until the 1995 Resolution.
Accordingly, the statements were true when made. Therefore, we hold there
is no genuine issue of material fact to support Appellants’ negligent
misrepresentation cause of action.

C. Unjust Enrichment

Appellants argue that the trial court erred in holding no material issue
of genuine fact exists to establish the essential elements of the cause of action
for unjust enrichment. We disagree.

Restitution 1s a remedy designed to prevent unjust enrichment. Stanley
Smith & Sons v. Limestone College, 238 S.C. 430, 434, 322 S.E.2d 474, 478
(Ct. App. 1984). To recover on a theory of restitution, the plaintiff must
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show (1) that he conferred a non-gratuitous benefit on the defendant; (2) that
the defendant realized some value from the benefit; and (3) that it would be
inequitable for the defendant to retain the benefit without paying the plaintiff
for its value. Niggel Assoc., Inc. v. Polo’s of North Myrtle Beach, Inc., 296
S.C. 530, 374 S.E.2d 507 (Ct. App. 1988).

In Player v. Chandler, 299 S.C. 101, 382 S.E.2d 891 (1989), this Court
found that the record failed to establish a cause of action for unjust
enrichment. In Player, the plaintiffs leased property from the defendant, and
built a restaurant on the property. Id. The lease contemplated improvements
to the premises and established that plaintiffs could enjoy the use of the
improvements during the term of the lease. Id. The dispute between the
parties arose after plaintiffs offered to purchase the property, and defendant
declined to sell, but said that he might be willing to extend the lease term. Id.
The day after this conversation, plaintiffs began construction of a second
restaurant on the property. Three weeks later, defendant told plaintiffs he
would not extend the term of the lease unless additional terms and conditions
were met. Id. The plaintiffs claimed that defendant was unjustly enriched by
refusing to extend the lease. This Court disagreed, and found the plaintiffs
would be able to enjoy their improvements for the term of the existing lease
and that any retention of benefit by the defendant was a result of the initial
terms of the lease. I1d.

In our opinion, the facts here are similar to those in Player. Appellants’
lease agreements provided that all improvements to the leased property
would become the property of Santee Cooper upon termination of the lease
(other than upon termination by Santee Cooper). The leases in this case were
for very long terms, and Appellants were able to enjoy the improvements
they made for many years. Therefore, we find no genuine issue of material
fact to support Appellants’ claim for unjust enrichment.

II. Intervention

Appellants contend that the trial court erred in denying Intervenor
Appellants’ motion to terminate intervention. We disagree.
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Rule 24, SCRCP, provides for intervention of right and permissive
intervention. Without citing any authority, Intervenor Appellants claim that
because they intervened permissively under Rule 24(b), not as of right, they
should be allowed to terminate their intervention whenever they choose.
Rule 24(b) does not provide for any method of termination of intervention.

After Judge Smoak denied class certification, but while a motion to
alter or amend that judgment was pending, Intervenor Appellants moved for
permissive intervention. Judge Smoak granted their motion to intervene on
June 8, 2000. A few days later, Judge Smoak denied Appellants’ motion to
alter or amend his order denying class certification. Intervenor Appellants
then sought to terminate their intervention as a “result of denial of Plaintiffs’
Motion for Reconsideration of the Class in the present case.”

Judge Buckner denied the motion to terminate intervention finding that
to do so would substantially alter or affect Judge Smoak’s prior orders. See
Dinkins v. Robbins, 203 S.C 199, 26 S.E.2d 689 (1943). According to
Dinkins, “the prior order of one Circuit Judge may not be modified by the
subsequent order of another Circuit Judge, except in cases where the right to
do so has been reserved to the succeeding Judge, when it is allowed by rule
or statute, or when the subsequent order does not substantially affect the
ruling or decision represented by the previous order.” 203 S.C. at 202, 26
S.E.2d at 690.

Respondent argues that terminating intervention would have had a
substantial affect on Judge Smoak’s prior order granting intervention. We
agree. When Intervenor Appellants moved to intervene in this action, they
consented to the jurisdiction of the Orangeburg County Court of Common
Pleas and agreed to be bound by the rulings and judgment of such court. See
67A C.J.S. Parties § 86, at 843 (1978). By granting the motion, Judge
Smoak made the decision that the rights of Intervenor Appellants would be
adjudicated in this action. Judge Smoak grant of intervention and then denial
of class certification indicate his intention for the ultimate judgment in this
case to bind the Intervenor Appellants and preclude the relitigation of their
claims in another forum.
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The granting of intervention is wholly discretionary with the trial court
and will be reversed only for abuse of discretion. See South Carolina Tax
Commn. v. Union City Treasurer, 295 S.C. 257, 368 S.E.2d 72 (Ct. App.
1988). We hold it was within Judge Buckner’s discretion to deny Intervenor
Appellants’ motion to terminate intervention.

III. Class Certification

Because we find there is no genuine issue of material fact to support the
Appellants’ causes of action, we decline to address this issue.

IV. Tort Claims Act
Because we find there is no genuine issue of material fact regarding

Appellants’ negligent misrepresentation claim, we find it is unnecessary to
address this issue.

CONCLUSION
For the foregoing reasons, we AFFIRM the trial court’s grant of
summary judgment in favor of Santee Cooper and the trial court’s denial of
Intervenor Appellants’ motion to terminate intervention. We find it
unnecessary to address the class certification and Tort Claims Act issues.

MOORE, WALLER, BURNETT and PLEICONES, JJ., concur.

41



THE STATE OF SOUTH CAROLINA
In The Supreme Court

The State, Respondent,
V.
James N. Bryant, 11, Appellant.
Appeal From Horry County

Paula H. Thomas, Circuit Court Judge

Opinion No. 25649
Heard April 1, 2003 - Filed May 12, 2003

REVERSED

Assistant Appellate Defender Robert M. Dudek, of the South
Carolina Office of Appellate Defense, of Columbia, for appellant.

Attorney General Henry Dargan McMaster, Chief Deputy Attorney
General John W. Mclntosh, Assistant Deputy Attorney General
Donald J. Zelenka, Assistant Attorney General S. Creighton Waters,
all of Columbia; and J. Gregory Hembree, of Conway, for
respondent.

PER CURIAM: Appellant was convicted of murder and armed
robbery and sentenced to death. Appellant argues the trial judge erred by
denying his motion for a new trial on the basis that law enforcement’s contact
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with jurors’ family members compromised his right to a fair and impartial
jury. We agree.

FACTS

Appellant was indicted for the murder and armed robbery of
Horry County Police Officer Dennis Lyden. Jury selection began on
Monday, June 18, 2001. The next day, members of the jury pool were
examined for the purpose of “death penalty qualification.” On Wednesday,
June 20, the parties agreed to select the jury from thirty-nine death penalty
qualified jurors. Selection of the jury began on the morning of Thursday,
June 21. The guilt phase of trial began the same day. The sentencing phase
began on Sunday, June 24; the jury returned with its recommended sentence
on Monday, June 25.

The following day, defense counsel learned improper contact
may have been made with a member of the jury pool. After further
investigation, appellant filed a motion for a new trial alleging members of the
prosecution and/or their agents contacted jurors’ relatives after the jurors
were death penalty qualified. Appellant attached two affidavits to his
motion; they are summarized below:

Affiant 1: Detective George Merritt of the Horry County Police
Department telephoned her place of employment on June 20, 2001.
He informed her he was conducting a background check on potential
Juror AA. Affiant 1 stated she told Detective Merritt that Juror AA
was her daughter. In addition to other questions, the detective asked
Affiant 1 if she thought Juror AA could vote for the death penalty and
Affiant 1 responded affirmatively. Detective Merritt told Affiant 1
their conversation could remain between the two of them and she did
not have to tell Juror AA he had called. When Juror AA arrived for
work, Affiant 1 told her the police had telephoned.

Affiant 2: On June 21, 2001, a police detective contacted her by
telephone at her place of employment. The detective stated he was
calling with questions regarding her husband’s jury duty. The detective
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stated “they were trying to get a death penalty conviction” and inquired
if her husband “could sign the paper for death.” She told the detective
she and her husband believed in the death penalty. The detective
instructed Affiant 2 not to tell her husband about the telephone call
until his jury service was completed.'

The State filed a response admitting it conducted investigations
on the death penalty qualified jurors, but claiming the contact with jurors’
family members was unintentional and did not prejudice appellant. The
response stated the Solicitor’s Office specifically requested Horry County
Police Department Detectives George Merritt and Jamie Debari be assigned
to conduct the inquiries because they had conducted investigations in two
prior capital cases. The Solicitor’s Office instructed detectives to use the
following protocol in conducting background investigations of prospective
jurors:

1) An investigator may not call on the juror or any member of the
household or any immediate family member of any death qualified
juror, but may call on employers, neighbors, fellow church members,
associates and/or acquaintances of the juror.

2) The investigator must identify himself and state the purpose of his
inquiry from the outset of the communication.

3) The investigator must instruct the party to whom the inquiry is
addressed that the fact that an inquiry has been made or information
communicated though the inquiry must not be communicated to a death
penalty qualified juror until after the trial of the Defendant is
completed, or in the case of a juror who is not selected as a member of
the petit jury, after jury selection 1s completed.

'The State struck Juror AA; it excused Affiant 2’s husband as an

alternate juror.
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4) The investigator must end the inquiry immediately if the party to whom
the inquiry is addressed indicates an unwillingness to speak with the
investigator.

The State asserted it was not aware of any irregularities in the
investigation until July 11, 2001, when the Solicitor’s Office met with the
Horry County Police Department detectives to discuss appellant’s new trial
motion. At that time, the Solicitor’s Office learned a Horry County Police
Department detective directly contacted family members of at least three
death qualified jurors. The State’s reply asserted the Solicitor’s Office was
unaware this detective had been appointed by the Horry County Police
Department to conduct jury investigation.

The trial judge granted the State’s motion for an evidentiary
hearing. Prior to the hearing, the State and appellant agreed the trial judge
would individually voir dire the twelve jurors and two alternates who sat on
appellant’s jury and ask a limited number of questions submitted by the
parties. Summations of the jurors’ testimony follows:

Juror N: Between death penalty qualification and being seated as a
juror, she discovered Horry County Sheriff’s Department detectives
had questioned her neighbors. Initially, Juror N thought the
questioning was related to her upcoming marital separation hearing.
When she overheard two jurors discussing contact, she realized the
detective’s inquiries were about the trial.

Juror K: After she was death penalty qualified, she saw an undercover
officer question her neighbor. Although the neighbor declined to speak
with Juror K about the conversation, Juror K assumed 1t was about the
trial. Another death penalty qualified juror told Juror K a detective had
questioned her neighbors, too.

Juror J: After trial, she learned detectives had gone to her husband’s
employment, but her husband was not present.
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Juror H: After he was seated on the jury, he learned from Juror N that
someone had spoken with her neighbors.

Juror F: After he was seated on the jury, another juror mentioned a
detective had contacted her family member.

Juror E: While she was sequestered, Juror E’s mother told her someone
had contacted Juror E’s father asking questions about Juror E. Juror E
assumed it was about the trial. Juror E testified Juror K told her
someone had gone to her neighbor’s house and talked to them.

Juror B: He was aware during trial that a detective had contacted his
employer and spoken with some of his coworkers; he assumed it was
about the trial. Juror B stated he overheard other jurors discussing the
fact that their neighbors or employers had been contacted.

In addition, appellant submitted sworn statements from nine
death penalty qualified jurors. In seven of these statements, qualified jurors
stated their relatives had been questioned by either detectives or unknown
individuals. One juror stated an unknown person questioned his great aunt,
mother, and thirteen year old daughter. Some jurors stated concern about the
investigation, one expressly noting he felt as if the questioning amounted to
jury tampering.

Concluding appellant’s right to an impartial jury as guaranteed by
the Sixth Amendment was not violated, the trial judge denied appellant’s
motion for a new trial.

ISSUE

Did the trial judge err by denying appellant’s motion for a new trial
based on the assertion that contact between law enforcement and
jurors’ family members compromised the impartiality of the jury in
contravention of the Sixth Amendment to the United States
Constitution?
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